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MOTION by superintendent of financial services for order directing that portion of sale of insolvent business be distributed
to its pension plans.

Farley J.:

1  As argued, the Superintendent of Financial Services (Ontario) moved as follows. Paragraphs 1 and 87 of the
Superintendent’s factum stated:

1. The Superintendent of Financial Services (”Superintendent”) brings this motion for an Order directing the
Monitor to distribute part of the proceeds of sale of the businesses of lvaco Inc. ("lvaco”) and certain of its
subsidiaries to four non-union pension plans in order to protect the interests of a vulnerable group of persons — the
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2

pension beneficiaries.

Alternatively, the Superintendent seeks an Order that an amount sufficient to satisfy the claims in respect of the
non-union pension plans be held in segregated trust accounts for the benefit of the pension beneficiaries pending
the payment of the claims.

87. For the foregoing reasons, the Superintendent respectfully requests that this Honourable Court make an order
() directing the Monitor to pay into the Non-Union Plans the amounts owing in respect of the unpaid
contributions and the Companies’ wind-up liabilities;

(b) alternatively, to the extent that any amount claimed by the Superintendent is not paid under paragraph (a),
an order directing the Monitor to segregate into a separate trust sufficient funds to pay such claim;

(c) in the further alternative, to the extent that any amounts in (a) or (b) are not paid or segregated, to delay the
granting of a bankruptcy order until all pension liabilities of the Companies are finally determined and paid.

The Superintendent’s factum also stated at para. 2:

2. lvaco, Ivaco Rolling Mills Ltd. ("IRM”), Ifastgroupe Inc. ("lfastgroupe™) and Docap (1985) Corporation
("Docap”) (being four of the Applicants, and collectively, the “Companies™) had established various registered
pension plans for their employees in Ontario. Under the provisions of the Pension Benefits Act, the Companies
were required to make contributions to pension plans on a monthly basis, and under the terms of the Initial Order
granted in these proceedings, the Applicants were entitled to make such contributions. However, the Companies
claimed that unless they suspended payment of certain pension contributions, they would not have sufficient cash
to continue operations until a sale of the Applicants’ business could be concluded. On this basis, they obtained an
order of this Honourable Court to permit them to suspend payments of certain pension contributions that became
due after the Initial Order. Thus, apart from the DIP lender, which has been repaid in full out of the sale proceeds,
the pensioners were the only creditors who provided a source of financing to the applicants so that a going concern
sale could be concluded.

With respect, it would appear to me that the last sentence of para. 2 somewhat overstates the situation. What was suspended
by the November 28, 2003 order (which was not opposed by any interested party, including salaried employees, salaried
pensioners or pension regulators or overseers including the Superintendent — and as to which no one has utilized the
come-back provisions, certainly on any timely basis or on any direct basis) was that the lvaco Companies would not have to
pay any past service contributions for any of the 16 affected pension plans including the four Salaried (i.e. Non-Union) Plans
which were not assumed by the purchaser in the Heico sale transaction which closed as of December 1, 2004.

3

The November 28, 2003 order provided:

Pension Payments

3. THIS COURT ORDERS that notwithstanding any other provision of the Amended and Restated Order, the
Applicants and Partnerships (as defined in the Amended and Restated Order) shall not make any past service
contributions or special payments to funded pension plans maintained by an Applicant or Partnership (the “Pension
Plans”) during the Stay Period, pending further Order of this Court.

4. THIS COURT ORDERS that none of the Applicants or Partnerships, or their respective officers or directors shall
incur any obligation, whether by way of debt, damages for breach of any duty, whether statutory, fiduciary, common
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law or otherwise, or for breach of trust, nor shall any trust be recognized, whether express, implied, constructive,
resulting, deemed or otherwise, as a result of the failure of any person to make any contribution or payments other than
current cost contribution obligations ("Current Contributions™) during the Stay Period that they might otherwise have
become required to make to any pension plans maintained by an Applicant or Partnership.

5. THIS COURT ORDERS that if any claim, lien, charge or trust arises as a result of the failure of any Person to make
any contribution or payment (other than Current Contributions) during the Stay Period that such Person might otherwise
have become required to make to any pension plans maintained by an Applicant or Partnership but for the stay provided
for herein, no such claim lien, charge or trust shall be recognized in this proceeding or in any subsequent receivership,
interim receivership or bankruptcy of any of the Applicants or Partnerships as having priority over the claims of the
Charges as set out in the Amended and Restated Order.

6. Nothing in this Order shall be taken to extinguish or compromise the obligations of the Applicants and Partnerships, if
any, regarding payments under the Pension Plans.

Even if the “priorities are reversed” with a bankruptcy, this does not affect paragraph 6 of the Order; the claims would be
unsecured, not extinguished or compromised.

4  The overstatement would appear to me to be that other stakeholders (such as the financial and trade creditors) as a result
of the stay also contributed to the financial stability of the lvaco Companies, fragile as their financial situation was, by not
being paid interest as such became due nor for pre-filing indebtedness which was due. On the other hand, notwithstanding
that past service contributions could be characterized as functionally a pre-filing obligation, legally the obligation pursuant to
the applicable pension legislation is a “fresh” obligation.

5  Current pension obligation payments continued to be paid throughout the period subsequent to the November 28, 2003
order.

6  While originally initiated as a restructuring CCAA proceeding with a filing under the CCAA on September 16, 2003,
the emphasis rather soon thereafter functionally became a two track exercise, namely either a restructuring or a sale (and in
the latter case it was hoped that it would be a sale as a going concern rather than a piecemeal liquidation).

7  The Heico deal was a sale as a going concern with the purchaser assuming the unionized worker pension plans (but not
the Salaried Plans) and with all workers (unionized and non-unionized) being taken on except for 5 non-unionized workers
(one active and 4 inactive). In the periods (i) September 16, 2003 to November 28, 2003 and (ii) then to December 1, 2004,
all unionized and non-unionized workers continued to be paid their wages and pensioners continued to be paid their pensions
at full entitlement rates.

8 It does not appear to be disputed that the Heico deal on a going concern basis maximized the value of the enterprise
both for the creditors and, with the assumption of the unionized workers and virtually all non-unionized workers plus the
assumption of the unionized worker pension plans, for the workers. It is unfortunate, but a realistic fact of life in these
circumstances that the Salaried Plans were not assumed; the deficit in the Salaried Plans now being estimated at
approximately $23 million which, according to present actuarial assumptions, may impact those pensions by 20% to 50%,
according to the Pension Committee of Ivaco Inc.; however, the Superintendent’s submissions were that the past
contributions recovery would result in a pension reduction of 17% (and without recovery of the past contributions, the
reduction would be 26%), notwithstanding the approximately $11 million increase in the Salaried Plans during the 14 1/,
month period to December 1, 2004. Part of this deficiency will be picked up by the Ontario Pension Benefits Guarantee Fund
("PBGF”) (recognizing that not all of the Salaried Plan beneficiaries are covered by the Ontario legislation). The PBGF
payment would entitle the Superintendent to a subrogated charge against any then existing assets of the Ivaco Companies.

9  The lvaco Companies are still involved in the CCAA proceedings. It cannot be reasonably disputed that it is not
reasonably possible for the Ivaco Companies to be restructured. In pith and substance what has happened is that there has
been a liquidating CCAA proceeding.

10  The National Bank, the Bank of Nova Scotia, the Informal Committee of Noteholders, and a very major trade creditor,
QIT — Fer et Titane Inc., wish to have the proceedings transformed into BIA proceedings. It would not appear to me that
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there has been any conduct alleged to have been taken by any of these BIA desirous parties which would be considered
“inequitable” in the sense of Bulut v. Brampton (City) (2000), 48 O.R. (3d) 108 (Ont. C.A.); Christian Brothers of Ireland in
Canada, Re (2004), 69 O.R. (3d) 507 (Ont. S.C.J. [Commercial List]). See also Unisource Canada Inc. v. Hongkong Bank of
Canada (1998), 43 B.L.R. (2d) 226 (Ont. Gen. Div.), affirmed (2000), 15 P.P.S.A.C. (2d) 95 (Ont. C.A.); AEVO Co.v. D &
A Macleod Co. (1991), 4 O.R. (3d) 368 (Ont. Bktcy.).

11 While in a non-bankruptcy situation, the lvaco Companies’ assets are subject to a deemed trust on account of unpaid
contributions and wind up liabilities in favour of the pension beneficiaries by s. 57(3) of the Pension Benefits Act (Ontario),
in a bankruptcy situation, the priority of such a statutory deemed trust ceases unless there is in fact a “true trust” in which the
three certainties of trust law are found to exist, namely (i) certainty of intent; (ii) certainty of subject matter; and (iii) certainty
of object. For these three certainties to be met, the trust funds must be segregated from the debtor’s general funds. See British
Columbia v. Henfrey Samson Belair Ltd. (1989), 59 D.L.R. (4th) 726 (S.C.C.); British Columbia v. National Bank of Canada
(1994), 119 D.L.R. (4th) 669 (B.C. C.A.); Bassano Growers Ltd. v. Price Waterhouse Ltd. (1998), 6 C.B.R. (4th) 199 (Alta.
C.A); L.B.L. Industries Ltd., Re (1991), 2 O.R. (3d) 140 (Ont. Bktcy.); Continental Casualty Co. v. MacLeod-Stedman Inc.
(1996), 141 D.L.R. (4th) 36 (Man. C.A.). There is no evidence that any of the “required” funds have been segregated or
earmarked for the pension beneficiaries; nor did the Superintendent make such a request as a condition of the Heico deal
being closed. Since there has been no such segregation, the deemed statutory trusts would not be effective as trusts upon the
happening of a bankruptcy: see Henfrey at p. 141.

12 An administrator’s lien pursuant to s. 57(5) of the Pension Benefits Act (Ontario) would also be ineffective in a
bankruptcy. Section 2(1) of the BIA provides that a “secured creditor” includes a person who holds a lien (i.e. a “true lien”)
on a debt which is actually owing. Even though provincial legislation may deem something to be a lien, that deeming does
not make it a s. 2(1) BIA “lien”: see New Brunswick v. Peat Marwick Thorne Inc. (1995), 37 C.B.R. (3d) 268 (N.B. C.A.).
While provincial legislation may validly affect priorities in a non-bankruptcy situation, once bankruptcy has occurred s.
136(1) of the BIA determines the status and priority of claims: see Deloitte, Haskins & Sells Ltd. v. Alberta (Workers’
Compensation Board) (1985), 19 D.L.R. (4th) 577 (S.C.C.); Husky Qil Operations Ltd. v. Minister of National Revenue
(1995), 128 D.L.R. (4th) 1 (S.C.C.).

13 The Superintendent relies on my earlier decision of Toronto Dominion Bank v. Usarco Ltd. (1991), 42 E.T.R. 235
(Ont. Gen. Div.). However this case is distinguishable in that while there was a bankruptcy petition outstanding at the time of
the motion, no one was pressing it forward. The petitioner had died and the bank as the major creditor of Usarco only wished
to proceed with a bankruptcy once the property was sold (which property had environmental problems of a significant
nature). | indicated at pp. 2 and 4:

While it is possible for the bank to be substituted or added as a petitioner in the Gold bankruptcy petition ... it has not
moved to do so. It is now approximately a year and a half since the Gold Petition. The bank will not move in respect of a
petition until the Hamilton property is sold. It is unclear when this might happen; no likely timetable was established. In
my view, it would be inappropriate for the bank to put all proceedings involving Usarco (including this motion by the
administrator) into suspended animation while the bank determined if, as, and when it wished to take action.

Rather in the present case with the lvaco Companies there are major creditors who wish to proceed forthwith — and for the
reason that such a bankruptcy will enhance their position (i.e. the pension deficit claims will become unsecured and rank pari
passu with the other unsecured claims). See also Usarco at p. 5 where | observed:

One of the primary purposes of a bankruptcy proceeding is to secure an equitable distribution of the debtor’s property
amongst the creditors; although another purpose may be for creditors to avail themselves of provisions of the BA which
may enhance their position by giving them certain priorities which they would not otherwise enjoy.

See also Black Brothers (1978) Ltd., Re (1982), 41 C.B.R. (N.S.) 163 (B.C. S.C.); Bank of Montreal v. Scott Road
Enterprises Ltd. (1989), 73 C.B.R. (N.S.) 273 (B.C. C.A.); Beverley Bedding Corp., Re (1982), 40 C.B.R. (N.S.) 95 (Ont.
Bktcy.); Harrop of Milton Inc., Re (1979), 22 O.R. (2d) 239 (Ont. Bktcy.). Once a creditor has established the technical
requirements of s. 42 of the BIA for granting a bankruptcy order and the debtor is unable to show why a bankruptcy order
ought not to be granted, a bankruptcy order should be made: see Kenwood Hills Development Inc., Re (1995), 30 C.B.R. (3d)
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44 (Ont. Bktcy.). A court has the discretion to refuse such an order pursuant to s. 43(7) with the onus being on the debtor to
show sufficient cause why the order ought not to be granted. While in the present case, the lvaco Companies as debtors have
not objected to the proposed bankruptcy proceedings, they are not functionally in a position to do so as they are rudderless in
this respect (the officers and directors have abandoned ship by resigning some months ago and the Monitor’s increased
powers not extending to this — see the order of December 17, 2004, which in respect of anything which may be considered
touching the pension plan issues, only relates to, in effect a safekeeping of the Heico sale proceeds and other assets of the
Ivaco Companies). However for the purposes of this motion, | think it fair to treat the Superintendent as the “champion” of
the Ivaco Companies’ interests in this issue in a surrogate capacity.

14 Allow me to observe that the usual situation of invoking a s. 43(7) discretion is where (i) the petitioner has an ulterior
motive in pursuing the petition (such as eliminating a competitor or inflicting harm on the debtor (together with its officers,
directors, shareholders and/or other creditors) as a revenge tool) or (ii) there is no meaningful purpose to be served by the
bankruptcy as there are no assets and no alleged bad conduct to be investigated. What the Superintendent has submitted in
opposition to the request to proceed in bankruptcy mode is not of this nature. Nor is this type of situation of the nature
envisaged at para. 12 of Woodward’s Ltd., Re (1993), 17 C.B.R. (3d) 236 (B.C. S.C.) at p. 241 where Tysoe J. stated:

12. Section 11 of the CCAA has received a very broad interpretation. The main purpose of s. 11 is to preserve the status
quo among the creditors of the company so that no creditor will have an advantage over other creditors while the
company attempts to reorganize its affairs. The CCAA is intended to facilitate reorganizations involving compromises
between an insolvent company and its creditors and s. 11 is an integral aspect of the reorganization process.

There is no such reorganization possible under the existing circumstances. Rather the compromise of claims may be
adequately effected under the BIA regime (as opposed to the submission of the Superintendent to appoint an interim receiver
to operate under the CCAA proceedings). It would seem to me that those claims which have already been resolved under the
CCAA proceeding could be “transferred” as resolved claims into a BIA proceeding.

15  The Superintendent has not paid out any amount under the PBGF and thus has not effected nor perfected its status as a
subrogee.

16  Given the limited role of the Monitor as indicated above | do not see that the Monitor in fact, law and fairness can be
considered a fiduciary to the pension beneficiaries in the nature of an administrator of the Salaried Plans.

17 Pursuant to s. 57(3) and (4) of the Pension Benefits Act, what is the responsibility? It is that the employer (the lvaco
Companies) be deemed to hold the pension funding monies in trust for the pension beneficiaries. However there is no
provision in that legislation that the monies be paid out to the pension plan at any particular time. As discussed above, those
deemed trusts may be defeated, in the sense of being inoperative to give a priority, in the event of a bankruptcy. The BIA
does not contain any provision that the priority position is maintained in a bankruptcy; rather the case law is to the contrary:
see Henfrey at p. 741; Bassano at pp. 201-202; I.B.L. Industries Ltd., Re at pp. 143-4.

18 In the end result | do not see that the Superintendent has made a compelling case to the effect that the petitions in
bankruptcy should not be allowed to proceed in the ordinary course. | have reached that conclusion by weighing the factors
pro and con as discussed above, including the relative benefits to all stakeholders (including workers and pensioners) to
maintaining the CCAA proceedings (with the benefit of the suspension of past contributions as per the unopposed (and
un-reconsidered) order of November 28, 2003, the fact that no reorganization is now possible as all lvaco Companies (except
Docap) have ceased operations and are without operational assets and that the lvaco Companies are now essentially in a
distribution of proceeds mode.

19  However, to allow sufficient time for consideration of appeal, no action or step is to be taken with respect to dealing
with the bankruptcy for at least 60 days from the release of these reasons. Of course it will be within the context of those
bankruptcy proceedings that priorities will be determined if there is a bankruptcy, keeping in mind that s. 43(7) of the BIA
may be raised at the hearing of the petition.

20  While the Superintendent in effect griped about the machinations concerning certain “corporate” actions or steps to be
taken concerning the Ivaco Companies to “prepare” them for a bankruptcy proceeding, | do not find that these mechanical
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steps as outlined in paragraphs 2-5 of the National Bank motion as being improper — but rather that these mechanical steps
merely recognize the exposure and experience of the Superior Court of Justice (Ontario) to this situation. I have the similar
view as to paragraphs 7-8. However, in the circumstances, | do not find it appropriate to allow (indeed direct) that there be an
assignment in bankruptcy on a “voluntary basis” as there is the s. 43(7) issue to be determined. Similarly with respect to the
balance of declarations requested by the National Bank, while | have made some general observations as to reversing
priorities, it would not be appropriate to determine with finality the priorities of various claims on the record before me at this
time.

21  With respect to the Pension Committee of lvaco Inc.’s motion to transfer the issue of whether the lvaco Companies are
obliged on a solidary basis for the obligations of each other for amounts owing to the Salaried Plan pursuant to s. 11 of the
Supplemental Pension Plans Act (Quebec), | have the following observations. | do not rule out the possibility of requesting
the Quebec Superior Court to determine this issue. However | do not find it necessary or desirable to make that decision at
the present time. It would make sense to do so once it has been determined whether the lvaco Companies are bankrupt or not
(in the latter case one would conclude that likely the CCAA proceedings would be supplemented by an interim receivership)
as different factors may come into functional play depending on that outcome.

22 Inthe interim, | would note the following. Canadian courts have a good deal of experience in dealing with foreign law
on a proven basis. There is an issue of extraterritorial application of the SPPA. When provincial legislation purports to have
an extraterritorial effect, the courts of the enacting province do not have exclusive jurisdiction to determine the constitutional
validity or scope of the legislation: see J. Walker, ed., Castel & Walker: Canadian Conflict of Laws, 6th ed., Vol. 1 (Toronto:
Butterworths, 2005) at 2:7.

23 This constitutional question would appear to arise incidentally to the ordinary course of these proceedings here in
Ontario over which this Court has properly assumed jurisdiction — and such jurisdiction has not been challenged since the
start of these proceedings on September 16, 2003. See Hunt v. T & N plc, [1993] 4 S.C.R. 289 (S.C.C.) where La Forest J.
observed at pp. 308-10:

In determining what constitutes foreign law, there seems little reason why a court cannot hear submissions and receive
evidence as to the constitutional status of foreign legislation. There is nothing in the authorities cited by the respondents
that goes against this proposition. Quite the contrary, Buck v. Attorney-General, [1965] 1 All E.R. 882 (C.A.), holds
only that a court has no jurisdiction to make a declaration as to the validity of the constitution of a foreign state. That
would violate the principles of public international law. But here nobody is trying to challenge the constitution itself.
The issue of constitutionality arises incidentally in the course of litigation. The distinction is clearly made by Lord
Diplock in Buck, at pp. 886-87:

The only subject-matter of this appeal is an issue as to the validity of a law of a foreign independent sovereign
state, in fact, the basic law prescribing its constitution. The validity of this law does not come in question
incidentally in proceedings in which the High Court has undoubted jurisdiction as, for instance, the validity of a
foreign law might come in question incidentally in an action on a contract to be performed abroad. The validity of
the foreign law is what this appeal is about; it is nothing else. This is a subject-matter over which the English
courts, in my view, have no jurisdiction.

Similarly in Manuel v. Attorney General, [1982] 3 All E.R. 786 (Ch. D.), while it was asserted that the courts of one
country should not pronounce on the validity of a statute of another, the case where the question arises merely
incidentally is expressly excepted.

The policy reasons for allowing consideration of constitutional arguments in determining foreign law that incidentally
arises in the course of litigation are well founded. The constitution of another jurisdiction is clearly part of its law,
presumably the most fundamental part. A foreign court in making a finding of fact should not be bound to assume that
the mere enactment of a statute necessarily means that it is constitutional. Formal determination of constitutionality is
often purely fortuitous. It is often dependent on there happening to be parties interested in challenging the statute. This is
unlikely to happen where, as in this case, most of the parties affected are outside the enacting jurisdiction. In this case,
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the Quebec statute has never been challenged by Quebec litigants because it does not arise in normal litigation in the
province, and in extraprovincial litigation. Quebec defendants benefit while Quebec plaintiffs are normally unaffected.
Why should a litigant not be able to argue constitutionality in the course of litigation that directly raises the issue? As a
practical matter, it is not much more difficult to determine constitutionality than any other aspect of foreign law.

He went on to state at pp. 314-15:

It may, no doubt, be advanced that courts in the province that enacts legislation have more familiarity with statutes of
that province. It must not be forgotten, however, that courts are routinely called to apply foreign law in appropriate
cases. It is thus only the fact that a constitutional issue is raised that differentiates this case. But all judges within the
Canadian judicial structure must be taken to be competent to interpret their own Constitution. In a judicial system
consisting of neutral arbiters trained in principles of a federal state and required to exercise comity, the general notion
that the process is unfair simply is not legally sustainable, all the more so when the process is subject to the supervisory
jurisdiction of this Court.

This approach is even more persuasive where, as here, the issue relates to the constitutionality of the legislation of a
province that has extraprovincial effects in another province. That is especially true where the constitutionality of the
other province’s legislation has never been challenged in the other province’s courts, and where moreover, as here, such
a challenge is unlikely. Where the violation is as much a violation against the Constitution of Canada, then the superior
courts which must legitimately face the issue should be able to deal with the question. Against this position, it was
observed that most of the parties interested in the question as interveners would be in the province whose statute is
impugned. That may be, but where the alleged violation relates to extraterritorial effect, many of the interested parties
are also outside Quebec. Above all, it is simply not just to place the onus on the party affected to undertake costly
constitutional litigation in another jurisdiction.

24 The lvaco Companies initiated the CCAA proceedings in Ontario; no party has questioned the appropriateness of their
so doing. Under these circumstances one would have to consider that there should be an onus on the Pension Committee to
demonstrate that Quebec is clearly the more appropriate forum on all aspects of the issue as framed. See ABN Amro Bank
N.V. v. BCE Inc. [2003 CarswellOnt 2890 (Ont. S.C.J. [Commercial List])] (April 30, 2003) a decision of mine at para. 26.
This motion is dismissed.
25  Orders accordingly.

Motion dismissed.
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